BOARD OF DIRECTORS’ MEETING
of the
Western Virginia Regional Industrial Facility Authority
Friday, June 21, 2019 at 10:30 a.m.
Roanoke Valley-Alleghany Regional Commission (Top Floor Conference Room)
313 Luck Avenue, SW, Roanoke, VA 24016

AGENDA
1.

Welcome, Call to Order ................................................................................................ Chair Larrowe

2.

Roll Call ......................................................................................................................... Virginia Mullen

3.

Approval of Consent Agenda Items ........................................................................... Chair Larrowe
A.
B.

4.

Minutes of the May 17, 2019 WVRIFA Board Meeting, pp. 2-4
Audit Letter with Robinson, Farmer, Cox Associates to Perform Auditing
Services for WVRIFA (for Year Ending June 30, 2019), pp. 5-10

Public Comment Period ............................................................................................... Chair Larrowe
The WVRIFA Board will allow a 30-minute public comment period in which a
citizen may sign-up for up to three (3) minutes of speaking time.

5.

Approval of Water/Sewer Project Contract, pp. 11-33 ..................................................... John Hull

6.

Action on Overhead Utility Project, p. 34 .......................................................................... John Hull

7.

Demolition of Structure at 7627 Wood Haven Road ........................................................ John Hull

8.

Other Business ............................................................................................................. Chair Larrowe

9.

Adjournment ................................................................................................................. Chair Larrowe
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MINUTES
The May Board of Directors’ meeting of the Western Virginia Regional Industrial Facility Authority
(WVRIFA) was held on Friday, May 17, 2019 at 10:35 a.m. at the Roanoke Valley-Alleghany
Regional Commission office (Top Floor Conference Room), 313 Luck Avenue, SW, Roanoke, VA.
1.

CALL MEETING TO ORDER
Chair Larrowe called the WVRIFA Board of Directors’ Meeting to order at 10:36 a.m.

2.

ROLL CALL
Chair Larrowe asked Virginia Mullen to call the roll of the WVRIFA Board. Ms. Mullen reported
that a quorum was present.
Board Members Present: Gary Larrowe, Botetourt County; Chris Whitlow, Franklin County;
Bob Cowell, City of Roanoke; Dan O’Donnell, Roanoke County; Granger Macfarlane, City of
Roanoke; Barry Thompson, Town of Vinton; Melinda Payne, City of Salem and James
Taliaferro, City of Salem.
Staff Present: Beth Doughty, WVRIFA Director and John Hull, WVRIFA Assistant Director;
Sam Darby, WVRIFA Counsel; Sherry Dean and Virginia Mullen, WVRIFA Administrative
Staff, Meg Hibbert Administrative Staff (Bright Services).

3.

APPROVAL OF CONSENT AGENDA ITEMS
The following Consent Agenda items were distributed earlier: (A) February 15, 2019 Board
Minutes and (B) Financial Reports Ending March 31, 2019.
WVRIFA Board Action:
James Taliaferro moved for the approval of items A & B under the Consent Agenda, as
distributed. The motion was seconded by Barry Thompson and carried.

4.

PUBLIC COMMENT PERIOD
Chair Larrowe opened the public comment period. No comments were received and Chair
Larrowe closed the comment period
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5.

APPROVAL OF PARTICIPATION COMMITTEE’S FY20 BOND INTEREST BUDGET AND
WVRIFA’S FY20 OPERATING BUDGET
Sherry Dean presented the previously distributed Participation Committee’s FY20 Bond
Interest Budgets. There were no questions.
WVRIFA Board Action:
Bob Cowell moved for the approval of the Participation Committee’s FY20 Bond Interest
Budget. The motion was seconded by James Taliaferro and carried.
Sherry Dean presented the previously distributed WVRIFA’s FY20 Operating Budget.
WVRIFA Board Action:
Melinda Pane moved for the approval the WVRIFA’s FY20 Operating Budget. The motion
was seconded by Barry Thompson and carried.
6. UPDATE ON ACCESS ROAD AGREEMENT
John Hull presented an update on the access road agreement with VDOT into the Wood
Haven Project. Roanoke County has to apply on behalf of WVRIFA for a future application of
around $500,000 for road access construction. Bonding costs would be reimbursed by the
WVRIFA. Mr. Hull will be working with Roanoke County on the application. Bob Cowell said
once an agreement is reached, it will go back to the Participation Committee.

7.

PURCHASE AGREEMENT ON BOWER PROPERTY
Beth Doughty reported the Participation Committee discussed during a closed meeting and
recommended the acquisition of the Bower’s property. The acquisition of this property has
various benefits for the development of the park. The purchase price settled on was $580,000
for 2.02 acres.
The property fronts on Wood Haven Road, to the left. As part of the agreement, the Authority
will allow Mr. Bower to stay on the property for a year.
WVRIFA Board Action:
Bob Cowell made a motion to authorize Beth Doughty and staff to conclude negotiations and
enter into contract as reviewed by counsel for purchase of the 2.02 acres of Bower property for
the agreed-upon price of $580,000. The motion was seconded by James Taliaferro and
carried.

8.

OTHER BUSINESS
There was no other business.
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The WVRIFA Board of Directors’ meeting adjourned at 10:44 a.m.

________________________________
Barry W. Thompson, Secretary
WVRIFA Board of Directors

__________________________________
Attest
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ROBINSON, FARMER, COX ASSOCIATES
CERTIFIED PUBLIC ACCOUNTANTS

A PROFESSIONAL LIMITED LIABILITY COMPANY

May 16, 2019
Western Virginia Regional Industrial Facility Authority
Attn: Board of Directors and Beth Doughty, Executive Director
P.O. Box 2569
Roanoke Virginia 24010-2569
Dear Board Members and Ms. Doughty:
We are pleased to confirm our understanding of the services we are to provide the Western Virginia Regional
Industrial Facility Authority for the year ended June 30, 2019. We will audit the financial statements of the
business-type activities, including the related notes to the financial statements, which collectively comprise
the basic financial statements of the Western Virginia Regional Industrial Facility Authority as of and for the
year ended June 30, 2019. Accounting standards generally accepted in the United States of America provide
for certain required supplementary information (RSI), such as management’s discussion and analysis (MD&A),
to supplement the Western Virginia Regional Industrial Facility Authority’s basic financial statements. Such
information, although not a part of the basic financial statements, is required by the Governmental
Accounting Standards Board who considers it to be an essential part of financial reporting for placing the
basic financial statements in an appropriate operational, economic, or historical context. As part of our
engagement, we will apply certain limited procedures to the Western Virginia Regional Industrial Facility
Authority’s RSI in accordance with auditing standards generally accepted in the United States of America.
These limited procedures will consist of inquiries of management regarding the methods of preparing the
information and comparing the information for consistency with management’s responses to our inquiries,
the basic financial statements, and other knowledge we obtained during our audit of the basic financial
statements. We will not express an opinion or provide any assurance on the information because the limited
procedures do not provide us with sufficient evidence to express an opinion or provide any assurance. The
following RSI is required by U.S. generally accepted accounting principles and will be subjected to certain
limited procedures, but will not be audited:


Management’s Discussion and Analysis, if prepared

Audit Objectives
The objective of our audit is the expression of opinions as to whether your financial statements are fairly
presented, in all material respects, in conformity with U.S. generally accepted accounting principles and to
report on the fairness of the supplementary information referred to in the second paragraph when
considered in relation to the financial statements as a whole. Our audit will be conducted in accordance
with auditing standards generally accepted in the United States of America and the standards for financial
audits contained in Government Auditing Standards, issued by the Comptroller General of the United States,
and will include tests of the accounting records of the Western Virginia Regional Industrial Facility Authority
and other procedures we consider necessary to enable us to express such opinions. We will issue a written
BLACKSBURG OFFICE
STREET AND MAILING ADDRESS:
108 SOUTH PARK DRIVE
BLACKSBURG, VIRGINIA 24060

CORBIN STONE, C.P.A, Managing Director
TELEPHONE: (540) 552-7322
FAX: (540) 552-0338
E-MAIL: cstone@rfca.com
INTERNET: www.rfca.com
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report upon completion of our audit of the Western Virginia Regional Industrial Facility Authority’s financial
statements. Our report will be addressed to the Board of Directors of the Western Virginia Regional
Industrial Facility Authority. We cannot provide assurance that unmodified opinions will be expressed.
Circumstances may arise in which it is necessary for us to modify our opinions or add emphasis-of-matter or
other-matter paragraphs. If our opinions are other than unmodified, we will discuss the reasons with you in
advance. If, for any reason, we are unable to complete the audit or are unable to form or have not formed
opinions, we may decline to express opinions or issue reports, or may withdraw from this engagement.
We will also provide a report (that does not include an opinion) on internal control related to the financial
statements and compliance with the provisions of laws, regulations, contracts, and grant agreements,
noncompliance with which could have a material effect on the financial statements as required by
Government Auditing Standards. The report on internal control and on compliance and other matters will
include a paragraph that states (1) that the purpose of the report is solely to describe the scope of testing
of internal control and compliance, and the results of that testing, and not to provide an opinion on the
effectiveness of the entity’s internal control on compliance, and (2) that the report is an integral part of an
audit performed in accordance with Government Auditing Standards in considering the entity’s internal
control and compliance. The paragraph will also state that the report is not suitable for any other purpose.
If during our audit we become aware that the Western Virginia Regional Industrial Facility Authority is
subject to an audit requirement that is not encompassed in the terms of this engagement, we will
communicate to management and those charged with governance that an audit in accordance with U.S.
generally accepted auditing standards and the standards for financial audits contained in Government
Auditing Standards may not satisfy the relevant legal, regulatory, or contractual requirements.
Audit Procedures—General
An audit includes examining, on a test basis, evidence supporting the amounts and disclosures in the
financial statements; therefore, our audit will involve judgment about the number of transactions to be
examined and the areas to be tested. An audit also includes evaluating the appropriateness of accounting
policies used and the reasonableness of significant accounting estimates made by management, as well as
evaluating the overall presentation of the financial statements. We will plan and perform the audit to
obtain reasonable assurance about whether the financial statements are free of material misstatement,
whether from (1) errors, (2) fraudulent financial reporting, (3) misappropriation of assets, or (4) violations
of laws or governmental regulations that are attributable to the government or to acts by management or
employees acting on behalf of the government. Because the determination of abuse is subjective,
Government Auditing Standards do not expect auditors to provide reasonable assurance of detecting abuse.
Because of the inherent limitations of an audit, combined with the inherent limitations of internal control,
and because we will not perform a detailed examination of all transactions, there is a risk that material
misstatements may exist and not be detected by us, even though the audit is properly planned and
performed in accordance with U.S. generally accepted auditing standards and Government Auditing
Standards. In addition, an audit is not designed to detect immaterial misstatements or violations of laws or
governmental regulations that do not have a direct and material effect on the financial statements.
However, we will inform the appropriate level of management of any material errors, fraudulent financial
reporting, or misappropriation of assets that comes to our attention. We will also inform the appropriate
level of management of any violations of laws or governmental regulations that come to our attention,
unless clearly inconsequential, and of any material abuse that comes to our attention. Our responsibility as
6
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auditors is limited to the period covered by our audit and does not extend to later periods for which we are
not engaged as auditors.
Our procedures will include tests of documentary evidence supporting the transactions recorded in the
accounts, and may include tests of the physical existence of inventories, and direct confirmation of
receivables and certain other assets and liabilities by correspondence with selected individuals, funding
sources, creditors, and financial institutions. We will request written representations from your attorneys as
part of the engagement, and they may bill you for responding to this inquiry. At the conclusion of our audit,
we will require certain written representations from you about your responsibilities for the financial
statements; compliance with laws, regulations, contracts, and grant agreements; and other responsibilities
required by generally accepted auditing standards.
Audit Procedures—Internal Control
Our audit will include obtaining an understanding of the government and its environment, including internal
control, sufficient to assess the risks of material misstatement of the financial statements and to design the
nature, timing, and extent of further audit procedures. Tests of controls may be performed to test the
effectiveness of certain controls that we consider relevant to preventing and detecting errors and fraud that
are material to the financial statements and to preventing and detecting misstatements resulting from
illegal acts and other noncompliance matters that have a direct and material effect on the financial
statements. Our tests, if performed, will be less in scope than would be necessary to render an opinion on
internal control and, accordingly, no opinion will be expressed in our report on internal control issued
pursuant to Government Auditing Standards.
An audit is not designed to provide assurance on internal control or to identify significant deficiencies or
material weaknesses. Accordingly, we will express no such opinion. However, during the audit, we will
communicate to management and those charged with governance internal control related matters that are
required to be communicated under AICPA professional standards and Government Auditing Standards.
Audit Procedures—Compliance
As part of obtaining reasonable assurance about whether the financial statements are free of material
misstatement, we will perform tests of the Western Virginia Regional Industrial Facility Authority’s
compliance with the provisions of applicable laws, regulations, contracts, agreements, and grants. However,
the objective of our audit will not be to provide an opinion on overall compliance and we will not express
such an opinion in our report on compliance issued pursuant to Government Auditing Standards.
Other Services
We will also assist in preparing the financial statements and related notes of the Western Virginia Regional
Industrial Facility Authority in conformity with U.S. generally accepted accounting principles based on
information provided by you. These nonaudit services do not constitute an audit under Government Auditing
Standards and such services will not be conducted in accordance with Government Auditing Standards. We
will perform the services in accordance with applicable professional standards. The other services are
limited to the financial statement services previously defined. We, in our sole professional judgment,
reserve the right to refuse to perform any procedure or take any action that could be construed as assuming
management responsibilities.
7
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Management Responsibilities
Management is responsible for designing, implementing, establishing, and maintaining effective internal
controls, relevant to the preparation and fair presentation of financial statements that are free from
material misstatement, whether due to fraud or error, and for evaluating and monitoring ongoing activities
to help ensure that appropriate goals and objectives are met; following laws and regulations; and ensuring
that management and financial information is reliable and properly reported. Management is also
responsible for implementing systems designed to achieve compliance with applicable laws, regulations,
contracts, and grant agreements. You are also responsible for the selection and application of accounting
principles, for the preparation and fair presentation of the financial statements and all accompanying
information in conformity with U.S. generally accepted accounting principles, and for compliance with
applicable laws and regulations and the provisions of contracts and grant agreements.
Management is also responsible for making all financial records and related information available to us and
for the accuracy and completeness of that information. You are also responsible for providing us with (1)
access to all information of which you are aware that is relevant to the preparation and fair presentation of
the financial statements, (2) additional information that we may request for the purpose of the audit, and
(3) unrestricted access to persons within the government from whom we determine it necessary to obtain
audit evidence.
Your responsibilities include adjusting the financial statements to correct material misstatements and for
confirming to us in the written representation letter that the effects of any uncorrected misstatements
aggregated by us during the current engagement and pertaining to the latest period presented are
immaterial, both individually and in the aggregate, to the financial statements taken as a whole.
You are responsible for the design and implementation of programs and controls to prevent and detect
fraud, and for informing us about all known or suspected fraud affecting the government involving (1)
management, (2) employees who have significant roles in internal control, and (3) others where the fraud
could have a material effect on the financial statements. Your responsibilities include informing us of your
knowledge of any allegations of fraud or suspected fraud affecting the government received in
communications from employees, former employees, grantors, regulators, or others. In addition, you are
responsible for identifying and ensuring that the government complies with applicable laws, regulations,
contracts, agreements, and grants and for taking timely and appropriate steps to remedy fraud and
noncompliance with provisions of laws, regulations, contracts or grant agreements, or abuse that we report.
You are responsible for the preparation of the supplementary information, which we have been engaged to
report on, in conformity with U.S. generally accepted accounting principles. You agree to include our report
on the supplementary information in any document that contains and indicates that we have reported on
the supplementary information. You also agree to include the audited financial statements with any
presentation of the supplementary information that includes our report thereon. Your responsibilities
include acknowledging to us in the written representation letter that (1) you are responsible for
presentation of the supplementary information in accordance with GAAP; (2) you believe the supplementary
information, including its form and content, is fairly presented in accordance with GAAP; (3) the methods of
measurement or presentation have not changed from those used in the prior period (or, if they have
changed, the reasons for such changes); and (4) you have disclosed to us any significant assumptions or
interpretations underlying the measurement or presentation of the supplementary information.
8
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Management is responsible for establishing and maintaining a process for tracking the status of audit
findings and recommendations. Management is also responsible for identifying and providing report copies of
previous financial audits, attestation engagements, performance audits or other studies related to the
objectives discussed in the Audit Objectives section of this letter. This responsibility includes relaying to us
corrective actions taken to address significant findings and recommendations resulting from those audits,
attestation engagements, performance audits, or other studies. You are also responsible for providing
management’s views on our current findings, conclusions, and recommendations, as well as your planned
corrective actions, for the report, and for the timing and format for providing that information.
You agree to assume all management responsibilities relating to the financial statements and related notes
and any other nonaudit services we provide. You will be required to acknowledge in the management
representation letter our assistance with preparation of the financial statements and related notes and that
you have reviewed and approved the financial statements and related notes prior to their issuance and have
accepted responsibility for them. Further, you agree to oversee the nonaudit services by designating an
individual, preferably from senior management, with suitable skill, knowledge, or experience; evaluate the
adequacy and results of those services; and accept responsibility for them.
Engagement Administration, Fees, and Other
We understand that your employees will prepare all cash, accounts receivable, or other confirmations we
request and will locate any documents selected by us for testing.
We will provide copies of our reports to the Western Virginia Regional Industrial Facility Authority; however,
management is responsible for distribution of the reports and the financial statements. Unless restricted by
law or regulation, or containing privileged and confidential information, copies of our reports are to be
made available for public inspection.
The audit documentation for this engagement is the property of Robinson, Farmer, Cox Associates and
constitutes confidential information. However, subject to applicable laws and regulations, audit
documentation and appropriate individuals will be made available upon request and in a timely manner to
the Virginia State Auditor of Public Accounts or its designee, a federal agency providing direct or indirect
funding, or the U.S. Government Accountability Office for purposes of a quality review of the audit, to
resolve audit findings, or to carry out oversight responsibilities. We will notify you of any such request. If
requested, access to such audit documentation will be provided under the supervision of Robinson, Farmer,
Cox Associates personnel. Furthermore, upon request, we may provide copies of selected audit
documentation to the aforementioned parties. These parties may intend, or decide, to distribute the copies
or information contained therein to others, including other governmental agencies.
The audit documentation for this engagement will be retained for a minimum of five years after the report
release date or for any additional period requested by the Virginia State Auditor of Public Accounts. If we
are aware that a federal awarding agency or auditee is contesting an audit finding, we will contact the
party(ies) contesting the audit finding for guidance prior to destroying the audit documentation.
We expect to begin our audit on approximately August 1, 2019 and to issue our reports no later than
September 15, 2019. Corbin C. Stone, CPA is the engagement partner and is responsible for supervising the
engagement and signing the reports or authorizing another individual to sign them.
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Our fee for these services for the fiscal year ending June 30, 2019 shall not exceed $7,080. This fee is
based on anticipated cooperation from your personnel and the assumption that unexpected circumstances
will not be encountered during the audit. If significant additional time is necessary, we will discuss it with
you and arrive at a new fee estimate before we incur the additional costs.
We appreciate the opportunity to be of service to the Western Virginia Regional Industrial Facility Authority
and believe this letter accurately summarizes the significant terms of our engagement. If you have any
questions, please let us know. If you agree with the terms of our engagement as described in this letter,
please sign the enclosed copy and return it to us.
Very truly yours,
ROBINSON, FARMER, COX ASSOCIATES

Corbin C. Stone
Certified Public Accountant
Member
This letter correctly sets forth the understanding of the Western Virginia Regional Industrial Facility
Authority.
Management signature:
Title:

Governance signature:
Title:
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This document has important legal consequences; consultation with an attorney is encouraged with
respect to its use or modification. This document should be adapted to the particular circumstances of
the contemplated Project and the controlling Laws and Regulations.

CONTRACT FOR CONSTRUCTION OF A SMALL PROJECT

EJCDC® C-522, Contract for Construction of a Small Project.
Copyright © 2016 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil11
Engineers. All rights reserved.

Copyright © 2016:

National Society of Professional Engineers
1420 King Street, Alexandria, VA 22314-2794
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(202) 347-7474
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American Society of Civil Engineers
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NOTE: EJCDC publications may be purchased at www.ejcdc.org, or from any of the sponsoring
organizations above.
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Guidelines for Use of EJCDC® C-522,
Contract for Construction of a Small Project
Intended use of C-522 Document
EJCDC® C-522, Contract for Construction of a Small Project, is intended to be used for smaller, less complex
projects, such as small water and wastewater utilities, roads and paving, drainage improvements, and site
development. This Contract is appropriate for projects where:
1.

The construction cost is $500,000 or less, the scheduling for the Work is relatively simple with few
constraints, scheduled duration is less than 12 months, and little coordination is required with
entities other than the Engineer, Owner, and Contractor.

2.

The change and claims process is relatively simple. If it is anticipated there could be significant
changes to the Work in response to differing site conditions, client requirements, etc., it is
recommended that EJCDC® C-520, Agreement Between Owner and Contractor for Construction
Contract (Stipulated Price) or EJCDC® C-525, Agreement Between Owner and Contractor for
Construction Contract (Cost-Plus) be used, together with the comprehensive EJCDC® C-700, Standard
General Conditions of the Construction Contract.

3.

There is little chance of changed or differing site conditions.

4.

No hazardous environmental conditions are anticipated.

5.

Substitutions for material or equipment will be handled through the Change Order process.

6.

There are no provisions for assignment of an equipment purchase contract entered into by Owner.

7.

The Contract Documents do not delegate any professional design services to the Contractor.

8.

There is little, if any, need for coordination with others working at the Site.

9.

The Engineer is involved with the review of submittals, interpretation of the documents, and
development of Change Orders that affect the design of the Project.

10. Builder’s risk insurance and/or property insurance will be provided by the Contractor. If the Owner
wants to provide this insurance, the Contract will need to be modified.
Use with other EJCDC Contract Documents
C-522 is intended to be used as a stand-alone document and has not been fully integrated with other
EJCDC Documents. Other EJCDC C-series documents, such as EJCDC® C-200, Suggested Instructions to
Bidders for Construction Contracts, and EJCDC® C-800, Guide to the Preparation of Supplementary
Conditions, are written to be used with C-700 and not C-522. This document is not to be used under any
circumstances with the Design Build (D series) or Procurement (P series) documents.
The EJCDC standard professional services agreements, including EJCDC® E-500, Agreement Between
Owner and Engineer for Professional Services, and EJCDC® E-520 ("Short Form"), may be used in
conjunction with C-522 providing that modifications are made to the scope of services in the OwnerEngineer Agreement to be consistent with the engineering services contemplated by C-522. Because E520 ("Short Form") is intended for use only for professional services of limited scope and complexity,
EJCDC® C-522, Contract for Construction of a Small Project.
Copyright © 2016 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil13
Engineers. All rights reserved.

particular care should be taken in E-520 to define and coordinate the obligations and duties of the Owner
and Engineer relative to the requirements of C-522.
Editing C-522 for use on a Project
It is intended that this document be edited for each Project. Guidelines for editing include:
1. Filling in blank spaces
2. Providing required information as indicated by text in bold and bracketing text. Delete brackets
and unbold text after correct text has been added, e.g. change “[Project Name]” to “Peach Street
Renovation.”
3. Deleting all “Notes to User” after reviewing each note and taking appropriate action.
4. Completing tables.
Project-specific information to be included in this Contract is to be completed by the Owner and/or
Engineer prior to beginning the procurement process. The following is a summary of project-specific
information required to complete this Contract:
Paragraph
1.01.B.1

Project-Specific Information Required
Project description in general terms, including the name of the Project. Example:
“1. Elm Street Water System, which includes 5,000 feet of 12 inch water line, air
release valves, main line valves and other appurtenances.”

1.01.B.2

Location of the Project. Example:
“2. …but generally located between the Elm Street Pump Station and proposed site for
a new water tower and the intersection of Smith St and Jones Ave.”

2.02.A.7

List of exhibits made a part of this Contract.

3.01.A

Name of the Engineer.

4.01.A

Dates for Contract Times.

4.01.B

Number of Calendar Days.

4.02.A

Liquidated damages amount.

5.01.A

Lump sum Contract Price if Contract is for a lump sum amount.

5.01.B

Table of unit prices and estimated quantities used to calculate an estimate of the total of
extended prices.

6.02
14.03.A

Coverage amounts for insurance.
Retainage amount as a percentage of the earned value for Work completed.

EJCDC® C-522, Contract for Construction of a Small Project.
Copyright © 2016 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil14
Engineers. All rights reserved.

Paragraph

Project-Specific Information Required

Signatures Effective Date of the Contract

EJCDC® C-522, Contract for Construction of a Small Project.
Copyright © 2016 National Society of Professional Engineers, American Council of Engineering Companies,
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CONTRACT FOR CONSTRUCTION OF A SMALL PROJECT
This Contract is by and between

Western Virginia Regional Industrial Facility
Authority

(Owner) and
(Contractor).

Owner and Contractor hereby agree as follows:
ARTICLE 1 - THE WORK
1.01

Work
A.

Work includes all labor, materials, equipment, services, and documentation necessary to
construct the Project defined herein. The Work may include related services such as testing,
start-up, and commissioning, all as required by the Contract Documents.

B.

The Contractor shall complete all Work as specified or indicated in the Contract Documents.
The Project is generally described as follows:
1.

Wood Haven Technology Park Water and Sewer Extension Project which includes
extension of water/sewer utilities and grading of future roadbed.

2.

The Site of the Work includes property, easements, and designated work areas
described in greater detail in the Contract Documents but generally located on property
the Western Virginia Regional Industrial Facility Authority owns on Wood Haven Road.

ARTICLE 2 - CONTRACT DOCUMENTS
2.01

Intent of Contract Documents
A.

It is the intent of the Contract Documents to describe a functionally complete project. The
Contract Documents do not indicate or describe all of the Work required to complete the
Project. Additional details required for the correct installation of selected products are to be
provided by the Contractor and coordinated with the Owner and Engineer. This Contract
supersedes prior negotiations, representations, and agreements, whether written or oral.
The Contract Documents are complementary; what is required by one part of the Contract
Documents is as binding as if required by other parts of the Contract Documents.

B.

During the performance of the Work and until final payment, Contractor and Owner shall
submit all matters in question concerning the requirements of the Contract Documents, or
relating to the acceptability of the Work under the Contract Documents to the Engineer.
Engineer will be the initial interpreter of the requirements of the Contract Documents, and
judge of the acceptability of the Work thereunder.

C.

Engineer will render a written clarification, interpretation, or decision on the issue
submitted, or initiate a modification to the Contract Documents.

D.

Contractor, and its subcontractors and suppliers, shall not have or acquire any title to or
ownership rights to any of the Drawings, Specifications, or other documents (including copies
or electronic media editions) prepared by Engineer or its consultants.

EJCDC® C-522, Contract for Construction of a Small Project.
Copyright © 2016 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers.
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2.02

Contract Documents Defined

NOTES TO USER: If any of the items listed are not to be included as Contract Documents, remove such
item from the list and renumber the remaining items as necessary.
A.

The Contract Documents consist of the following documents: (attachments available for
review at http://www.wvrifa.org/rfq)
1.

This Contract.

2.

Performance bond.

3.

Payment bond.

4.

Specifications listed in the Table of Contents.

5.

Drawings as listed on the Drawing Sheet Index.

6.

Addenda.

7.

Exhibits to this Contract (enumerated as follows):

8.

a.

Invitation for Bid Packet Including Addendum #1 and Pre-Bid Meeting Notes

b.

General Terms and Conditions

The following which may be delivered or issued on or after the Effective Date of the
Contract:
a.

Work Change Directives (EJCDC C-940).

b.

Change Orders (EJCDC C-941).

c.

Field Orders.

ARTICLE 3 - ENGINEER
3.01

Engineer
A.

The Engineer for this Project is Balzer and Associates, 1208 Corporate Cir SW, Roanoke, VA
24018.

ARTICLE 4 - CONTRACT TIMES
4.01

Contract Times
A.

4.02

The Work will be substantially completed within [Number of Days] days after the Effective
Date of the Contract and completed and ready for final payment within [Number of Days]
days after the Effective Date of the Contract.

Liquidated Damages
A.

Contractor and Owner recognize that time is of the essence in the performance of the
Contract, and that Owner will incur damages if Contractor does not complete the Work
according to the requirements of Paragraph 4.01. Because such damages for delay would be
difficult and costly to determine, Owner and Contractor agree that as liquidated damages for
delay (but not as a penalty) Contractor shall pay Owner $200 for each day that expires after
the Contract Time for substantial completion.
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4.03

4.04

Delays in Contractor’s Progress
A.

If Owner, Engineer, or anyone for whom Owner is responsible, delays, disrupts, or interferes
with the performance or progress of the Work, then Contractor shall be entitled to an
equitable adjustment in the Contract Times and Contract Price. Contractor’s entitlement to
an adjustment of the Contract Times is conditioned on such adjustment being essential to
Contractor’s ability to complete the Work within the Contract Times.

B.

Contractor shall not be entitled to an adjustment in Contract Price or Contract Times for
delay, disruption, or interference caused by or within the control of Contractor or their
subcontractors or suppliers.

C.

If Contractor’s performance or progress is delayed, disrupted, or interfered with by
unanticipated causes not the fault of and beyond the control of Owner, Contractor, and those
for which they are responsible, then Contractor shall be entitled to an equitable adjustment
in Contract Times.

D.

Contractor shall not be entitled to an adjustment in Contract Price or Contract Times for any
delay, disruption, or interference if such delay is concurrent with a delay, disruption, or
interference caused by or within the control of Contractor or Contractor’s subcontractors or
suppliers.

Progress Schedules
A.

Contractor shall develop a progress schedule and submit to the Engineer for review and
comment before starting Work on the Site. The Contractor shall modify the schedule in
accordance with the comments provided by the Engineer.

B.

The Contractor shall update and submit the progress schedule to the Engineer each month.
The Owner may withhold payment if the Contractor fails to submit the schedule.

ARTICLE 5 - CONTRACT PRICE
5.01

Payment

NOTES TO USER: Use Paragraph A for lump sum contracts with no unit price items. Use Paragraph B for
unit price contracts. Include any lump sum work in unit price contracts as a single item number with a
unit quantity of 1. Delete the paragraph not used. Verify that prices listed here match those submitted
with the proposal.
A.

Owner shall pay Contractor in accordance with the Contract Documents, the lump sum
amount of $[Contract Price] for all Work.

B.

Owner shall pay Contractor in accordance with the Contract Documents at the following unit
prices for each unit of Work completed:
Item
No.

Description

Unit

Estimated
Quantity

Unit
Price
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Extended
Price

Item
No.

Description

Unit

Estimated
Quantity

Unit
Price

Total of all extended prices for Estimated Quantities of Work

Extended
Price
$

Payment will be made in an amount equal to the total of all extended prices for actual Work
completed. The extended price is determined by multiplying the unit price times the actual
quantity of that Work item completed. Actual quantities installed will be determined by the
Engineer.
ARTICLE 6 - BONDS AND INSURANCE
6.01

Bonds
A.

6.02

Before starting Work, Contractor shall furnish a performance bond and a payment bond from
surety companies that are duly licensed or authorized to issue bonds in the required amounts
in the jurisdiction in which the Project is located. Each bond shall be in an amount equal to
the Contract Price, as security for the faithful performance and payment of all of Contractor’s
obligations under the Contract. These bonds shall remain in effect until the completion of
the correction period specified in Paragraph 7.12 but, in any case, not less than one year
after the date when final payment becomes due.

Insurance
A.

Before starting Work, Contractor shall furnish evidence of insurance from companies that
are duly licensed or authorized in the jurisdiction in which the Project is located with a
minimum AM Best rating of A-VII or better. Contractor shall provide insurance in accordance
with the following:
1.

Contractor shall provide coverage for not less than the following amounts, or greater
where required by Laws and Regulations:
a.

Workers’ Compensation:
State:

Statutory

Employer’s Liability:

b.

Bodily Injury, each Accident

$

100,000

Bodily Injury By Disease, each Employee

$

100,000

Bodily Injury/Disease Aggregate

$

500,000

General Aggregate

$

2,000,000

Products - Completed Operations Aggregate

$

2,000,000

Personal and Advertising Injury
Each Occurrence (Bodily Injury and Property
Damage)

$

1,000,000

$

1,000,000

Commercial General Liability:

EJCDC® C-522, Contract for Construction of a Small Project.
Copyright © 2016 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers.
19 All rights reserved. Page 4 of 18

c.

Automobile Liability herein:
Combined Single Limit of:

$

1,000,000

B.

All insurance policies required to be purchased and maintained will contain a provision or
endorsement that the coverage afforded will not be canceled or materially changed or
renewal refused until at least 10 days prior written notice has been given to the insured and
additional insured.

C.

Automobile liability insurance provided by Contractor shall provide coverage against claims
for damages because of bodily injury or death of any person or property damage arising out
of the ownership, maintenance, or use of any motor vehicle. The automobile liability policy
shall be written on an occurrence basis.

D.

Contractor’s commercial general liability policy shall be written on a 1996 or later ISO
commercial general liability occurrence form and include the following coverages and
endorsements:

E.

F.

1.

Products and completed operations coverage maintained for three years after final
payment;

2.

Blanket contractual liability coverage to the extent permitted by law;

3.

Broad form property damage coverage; and

4.

Severability of interest; underground, explosion, and collapse coverage; personal injury
coverage.

The Contractor’s commercial general liability and automobile liability, umbrella or excess,
and pollution liability policies shall include and list Owner and Engineer and the respective
officers, directors, members, partners, employees, agents, consultants, and subcontractors
of each as additional insureds; and the insurance afforded to these additional insureds shall
provide primary coverage for all claims covered thereby (including as applicable those arising
from both ongoing and completed operations) on a non-contributory basis.
1.

Additional insured endorsements will include both ongoing operations and products
and completed operations coverage through ISO Endorsements CG 20 10 10 01 and CG
20 37 10 01 (together). If Contractor demonstrates to Owner that the specified ISO
endorsements are not commercially available, then Contractor may satisfy this
requirement by providing equivalent endorsements.

2.

Contractor shall provide ISO Endorsement CG 20 32 07 04, “Additional Insured—
Engineers, Architects or Surveyors Not Engaged by the Named Insured” or its equivalent
for design professional additional insureds.

Umbrella or excess liability insurance shall be written over the underlying employer’s liability,
commercial general liability, and automobile liability insurance. Subject to industry-standard
exclusions, the coverage afforded shall be procured on a “follow the form” basis as to each
of the underlying policies. Contractor may demonstrate to Owner that Contractor has met
the combined limits of insurance (underlying policy plus applicable umbrella) specified for
employer’s liability, commercial general liability, and automobile liability through the
primary policies alone, or through combinations of the primary insurance policies and an
umbrella or excess liability policy.
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G.

The Contractor shall provide property insurance covering physical loss or damage during
construction to structures, materials, fixtures, and equipment, including those materials,
fixtures, or equipment in storage or transit.

H.

If Contractor has failed to obtain and maintain required insurance, Owner may exclude the
Contractor from the Site, impose an appropriate set-off against payment, and exercise
Owner’s termination rights under Article 15.

ARTICLE 7 - CONTRACTOR’S RESPONSIBILITIES
7.01

7.02

Supervision and Superintendence
A.

Contractor shall supervise and direct the Work competently and efficiently, devoting such
attention thereto and applying such skills and expertise as may be necessary to perform the
Work in accordance with the Contract Documents. Contractor shall be solely responsible for
the means, methods, techniques, sequences, safety, and procedures of construction.

B.

Contractor shall assign a competent resident superintendent who is to be present at all times
during the execution of the Work. This resident superintendent shall not be replaced without
written notice to and approval by the Owner and Engineer except under extraordinary
circumstances.

C.

Contractor shall at all times maintain good discipline and order at the Site.

D.

Except as otherwise required for the safety or protection of persons or the Work or property
at the Site or adjacent thereto, and except as otherwise stated in the Contract Documents,
all Work at the Site shall be performed during regular working hours, Monday through Friday.

Other Work at the Site
A.

7.03

7.04

In addition to and apart from the Work of the Contractor, other work may occur at or
adjacent to the Site. Contractor shall take reasonable and customary measures to avoid
damaging, delaying, disrupting, or interfering with the work of Owner, any other contractor,
or any utility owner performing other work at or adjacent to the Site.

Services, Materials, and Equipment
A.

Unless otherwise specified in the Contract Documents, Contractor shall provide and assume
full responsibility for all services, materials, equipment, labor, transportation, construction
equipment and machinery, tools, appliances, fuel, power, light, heat, telephone, water,
sanitary facilities, temporary facilities, and all other facilities and incidentals necessary for
the performance, testing, start up, and completion of the Work, whether or not such items
are specifically called for in the Contract Documents.

B.

All materials and equipment incorporated into the Work shall be new, of good quality and
shall be stored, applied, installed, connected, erected, protected, used, cleaned, and
conditioned in accordance with instructions of the applicable supplier, except as otherwise
may be provided in the Contract Documents.

Subcontractors and Suppliers
A.

Contractor may retain subcontractors and suppliers for the performance of parts of the
Work. Such subcontractors and suppliers must be acceptable to Owner.
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7.05

Quality Management
A.

7.06

7.07

7.08

Licenses, Fees and Permits
A.

Contractor shall pay all license fees and royalties and assume all costs incident to performing
the Work or the incorporation in the Work of any invention, design, process, product, or
device which is the subject of patent rights or copyrights held by others.

B.

Contractor shall obtain and pay for all construction permits and licenses unless otherwise
provided in the Contract Documents.

Laws and Regulations; Taxes
A.

Contractor shall give all notices required by and shall comply with all local, state, and federal
Laws and Regulations applicable to the performance of the Work. Except where otherwise
expressly required by applicable Laws and Regulations, neither Owner nor Engineer shall be
responsible for monitoring Contractor’s compliance with any Laws or Regulations.

B.

Contractor shall bear all resulting costs and losses, and shall indemnify and hold harmless
Owner and Engineer, and the officers, directors, members, partners, employees, agents,
consultants, and subcontractors of each and any of them from and against all claims, costs,
losses, and damages if Contractor performs any Work or takes any other action knowing or
having reason to know that it is contrary to Laws or Regulations.

C.

Contractor shall pay all applicable sales, consumer, use, and other similar taxes Contractor is
required to pay in accordance with Laws and Regulations.

Record Documents
A.

7.09

Contractor is fully responsible for the managing quality to ensure Work is completed in
accordance with the Contract Documents.

Contractor shall maintain one printed record copy of all Drawings, Specifications, Addenda,
Change Orders, Work Change Directives, Field Orders, written interpretations and
clarifications, and approved shop drawings in a safe place at the Site. Contractor shall
annotate them to show changes made during construction. Contractor shall deliver these
record documents to Engineer upon completion of the Work.

Safety and Protection
A.

Contractor shall be solely responsible for initiating, maintaining, and supervising all safety
precautions and programs in connection with the Work.

B.

Contractor shall take all necessary precautions for the safety of, and shall provide the
necessary protection to prevent damage, injury, or loss to:
1.

All persons on the Site or who may be affected by the Work;

2.

All the Work and materials and equipment to be incorporated therein, whether in
storage on or off the Site; and

3.

Other property at the Site or adjacent thereto, including trees, shrubs, lawns, walks,
pavements, roadways, structures, other work in progress, utilities, and underground
facilities not designated for removal, relocation, or replacement in the course of
construction.
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7.10

7.11

C.

All damage, injury, or loss to any property caused, directly or indirectly, in whole or in part,
by Contractor, or anyone for whose acts the Contractor may be liable, shall be remedied by
Contractor at its expense (except damage or loss attributable to the fault of Contract
Documents or to the acts or omissions of Owner or Engineer and not attributable, directly or
indirectly, in whole or in part, to the fault or negligence of Contractor).

D.

Contractor shall be responsible for coordinating any exchange of material safety data sheets
or other hazard communication information required to be made available to or exchanged
between or among employers at the Site in accordance with Laws or Regulations.

E.

In emergencies affecting the safety or protection of persons or the Work or property at the
Site or adjacent thereto, Contractor shall act to prevent threatened damage, injury, or loss.
Contractor shall give Engineer prompt written notice if Contractor believes that any
significant changes in the Work or variations from the Contract Documents have been caused
thereby or are required as a result thereof. If Engineer determines that a change in the
Contract Documents is required because of the action taken by Contractor in response to
such an emergency, a Work Change Directive or Change Order will be issued.

Shop Drawings, Samples, and Other Submittals
A.

Contractor shall review and coordinate the shop drawing and samples with the requirements
of the Work and the Contract Documents and shall verify all related field measurements,
quantities, dimensions, specified performance and design criteria, installation requirements,
materials, catalog numbers, and similar information.

B.

Each submittal shall bear a stamp or specific written certification that Contractor has satisfied
Contractor’s obligations under the Contract Documents with respect to Contractor’s review
of that submittal, and that Contractor approves the submittal.

C.

With each submittal, Contractor shall give Engineer specific written notice, in a
communication separate from the submittal, of any variations that the shop drawing or
sample may have from the requirements of the Contract Documents.

D.

Engineer will provide timely review of shop drawings and samples.

E.

Engineer’s review and approval will not extend to means, methods, techniques, sequences,
or procedures of construction or to safety precautions or programs.

F.

Engineer’s review and approval of a separate item does not indicate approval of the assembly
in which the item functions.

G.

Contractor shall make corrections required by Engineer and shall return the required number
of corrected copies of shop drawings and submit, as required, new samples for review and
approval. Contractor shall direct specific attention in writing to revisions other than the
corrections called for by Engineer on previous submittals.

H.

Shop drawings are not Contract Documents.

Warranties and Guarantees
A.

Contractor warrants and guarantees to Owner that all Work will be in accordance with the
Contract Documents and will not be defective. Engineer and its officers, directors, members,
partners, employees, agents, consultants, and subcontractors shall be entitled to rely on
Contractor’s warranty and guarantee.
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7.12

Correction Period
A.

7.13

If within one year after the date of substantial completion, any Work is found to be defective,
or if the repair of any damages to the Site, adjacent areas that Contractor has arranged to
use through construction easements or otherwise, and other adjacent areas used by
Contractor as permitted by Laws and Regulations, is found to be defective, then Contractor
shall promptly and without cost to Owner, correct such defective Work.

Indemnification
A.

To the fullest extent permitted by Laws and Regulations, and in addition to any other
obligations of Contractor under the Contract or otherwise, Contractor shall indemnify and
hold harmless Owner and Engineer, and the officers, directors, members, partners,
employees, agents, consultants and subcontractors of each and any of them from and against
all claims, costs, losses, and damages (including but not limited to all fees and charges of
engineers, architects, attorneys, and other professionals and all court or arbitration or other
dispute resolution costs) arising out of or relating to the performance of the Work, provided
that any such claim, cost, loss, or damage is attributable to bodily injury, sickness, disease,
or death, or to injury to or destruction of tangible property (other than the Work itself),
including the loss of use resulting therefrom but only to the extent caused by any negligent
act or omission of Contractor, any subcontractor, any supplier, or any individual or entity
directly or indirectly employed by any of them to perform any of the Work or anyone for
whose acts they may be liable.

ARTICLE 8 - OWNER’S RESPONSIBILITIES
8.01

Owner’s Responsibilities
A.

Except as otherwise provided in the Contract Documents, Owner shall issue all
communications to Contractor through Engineer.

B.

Owner shall make payments to Contractor as provided in this Contract.

C.

Owner shall provide Site and easements required to construct the Project.

D.

If Owner intends to contract with others for the performance of other work at or adjacent to
the Site, unless stated elsewhere in the Contract Documents, Owner shall have sole authority
and responsibility for such coordination.

E.

The Owner shall be responsible for performing inspections and tests required by applicable
codes.

F.

The Owner shall not supervise, direct, or have control or authority over, nor be responsible
for, Contractor’s means, methods, techniques, sequences, or procedures of construction, or
the safety precautions and programs, or for any failure of Contractor to comply with Laws
and Regulations applicable to the performance of the Work. Owner will not be responsible
for Contractor’s failure to perform the Work in accordance with the Contract Documents.

G.

While at the Site, Owner’s employees and representatives shall comply with the specific
applicable requirements of Contractor’s safety programs of which Owner has been informed.

H.

Owner shall furnish copies of any applicable Owner safety programs to Contractor.
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ARTICLE 9 - ENGINEER’S STATUS DURING CONSTRUCTION
9.01

Engineer’s Status
A.

Engineer will be Owner’s representative during construction. The duties and responsibilities
and the limitations of authority of Engineer as Owner’s representative during construction
are set forth in this Contract.

B.

Neither Engineer’s authority or responsibility under this Article 9 or under any other
provision of the Contract, nor any decision made by Engineer in good faith either to exercise
or not exercise such authority or responsibility or the undertaking, exercise, or performance
of any authority or responsibility by Engineer, shall create, impose, or give rise to any duty in
contract, tort, or otherwise owed by Engineer to Contractor, any subcontractor, any supplier,
any other individual or entity, or to any surety for or employee or agent of any of them.

C.

Engineer will make visits to the Site at intervals appropriate to the various stages of
construction. Engineer will not be required to make exhaustive or continuous inspections on
the Site to check the quality or quantity of the Work.

D.

Engineer has the authority to reject Work if Contractor fails to perform Work in accordance
with the Contract Documents.

E.

Engineer will render decisions regarding the requirements of the Contract Documents, and
judge the acceptability of the Work.

F.

Engineer will not supervise, direct, control, or have authority over or be responsible for
Contractor’s means, methods, techniques, sequences, or procedures of construction, or the
safety precautions and programs, or for any failure of Contractor to comply with Laws and
Regulations applicable to the performance of the Work. Engineer will not be responsible for
Contractor’s failure to perform the Work in accordance with the Contract Documents.

ARTICLE 10 - CHANGES IN THE WORK
10.01 Authority to Change the Work
A.

Without invalidating the Contract and without notice to any surety, Owner may, at any time
or from time to time, order additions, deletions, or revisions in the Work.

10.02 Change Orders
A.

Owner and Contractor shall execute appropriate Change Orders covering:
1.

Changes in the Contract Price or Contract Times which are agreed to by the parties,
including any undisputed sum or amount of time for Work actually performed in
accordance with a Work Change Directive;

2.

Changes in the Work which are: (a) ordered by Owner or (b) agreed to by the parties or
(c) resulting from the Engineer’s decision, subject to the need for Engineer’s
recommendation if the change in the Work involves the design (as set forth in the
Drawings, Specifications, or otherwise), or other engineering or technical matters; and

3.

Changes in the Contract Price or Contract Times or other changes which embody the
substance of any final binding results under Article 12.
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B.

If the provisions of any bond require notice to be given to a surety of any change affecting
the general scope of the Work or the provisions of the Contract Documents (including, but
not limited to, Contract Price or Contract Times), the giving of any such notice will be
Contractor’s responsibility. The amount of each applicable bond will be adjusted to reflect
the effect of any such change.

ARTICLE 11 - DIFFERING SUBSURFACE OR PHYSICAL CONDITIONS
11.01 Differing Conditions Process
A.

If Contractor believes that any subsurface or physical condition including but not limited to
utilities or other underground facilities that are uncovered or revealed at the Site either
differs materially from that shown or indicated in the Contract Documents or is of an unusual
nature, and differs materially from conditions ordinarily encountered and generally
recognized as inherent in Work of the character provided for in the Contract Documents then
Contractor shall, promptly after becoming aware thereof and before further disturbing the
subsurface or physical conditions or performing any Work in connection therewith (except
in an emergency), notify Owner and Engineer in writing about such condition. Contractor
shall not further disturb such condition or perform any Work in connection therewith (except
with respect to an emergency) until receipt of a written statement permitting Contractor to
do so.

B.

After receipt of written notice, Engineer will promptly:

C.

1.

Review the subsurface or physical condition in question;

2.

Determine necessity for Owner obtaining additional exploration or tests with respect to
the condition;

3.

Determine whether the condition falls within the differing site condition as stated
herein;

4.

Obtain any pertinent cost or schedule information from Contractor;

5.

Prepare recommendations to Owner regarding the Contractor’s resumption of Work in
connection with the subsurface or physical condition in question and the need for any
change in the Drawings or Specifications; and

6.

Advise Owner in writing of Engineer’s findings, conclusions, and recommendations.

After receipt of Engineer’s written findings, conclusions, and recommendations, Owner shall
issue a written statement to Contractor regarding the subsurface or physical condition in
question, addressing the resumption of Work in connection with such condition, indicating
whether any change in the Drawings or Specifications will be made, and adopting or rejecting
Engineer’s written findings, conclusions, and recommendations, in whole or in part.

ARTICLE 12 - CLAIMS AND DISPUTE RESOLUTION
12.01 Claims Process
A.

The party submitting a claim shall deliver it directly to the other party to the Contract and
the Engineer promptly (but in no event later than 10 days) after the start of the event giving
rise thereto.
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B.

The party receiving a claim shall review it thoroughly, giving full consideration to its merits.
The two parties shall seek to resolve the claim through the exchange of information and
direct negotiations. All actions taken on a claim shall be stated in writing and submitted to
the other party.

C.

If efforts to resolve a claim are not successful, the party receiving the claim may deny it by
giving written notice of denial to the other party. If the receiving party does not take action
on the claim within 45 days, the claim is deemed denied.

D.

If the dispute is not resolved to the satisfaction of the parties, Owner or Contractor shall give
written notice to the other party of the intent to submit the dispute to a court of competent
jurisdiction unless the Owner and Contractor both agree to an alternative dispute resolution
process.

ARTICLE 13 - TESTS AND INSPECTIONS; CORRECTION OF DEFECTIVE WORK
13.01 Tests and Inspections
A.

Owner and Engineer will have access to the Site and the Work at reasonable times for their
observation, inspection, and testing. Contractor shall provide them proper and safe
conditions for such access.

B.

Contractor shall give Engineer timely notice of readiness of the Work for all required
inspections and tests, and shall cooperate with inspection and testing personnel to facilitate
required inspections and tests.

C.

If any Work that is to be inspected, tested, or approved is covered by Contractor without
written concurrence of Engineer, Contractor shall, if requested by Engineer, uncover such
Work for observation. Such uncovering shall be at Contractor’s expense.

13.02 Defective Work
A.

Contractor shall ensure that the Work is not defective.

B.

Engineer has the authority to determine whether Work is defective, and to reject defective
Work.

C.

Prompt notice of all defective Work of which Owner or Engineer has actual knowledge will
be given to Contractor.

D.

The Contractor shall promptly correct all such defective Work.

E.

When correcting defective Work, Contractor shall take no action that would void or
otherwise impair Owner’s special warranty and guarantee, if any, on said Work.

F.

If the Work is defective or Contractor fails to supply sufficient skilled workers or suitable
materials or equipment, or fails to perform the Work in such a way that the completed Work
will conform to the Contract Documents, then Owner may order Contractor to stop the Work,
or any portion thereof, until the cause for such order has been eliminated.
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ARTICLE 14 - PAYMENTS TO CONTRACTOR
14.01 Progress Payments
A.

The Contractor shall prepare a schedule of values that will serve as the basis for progress
payments. The schedule of values will be in a form of application for payment acceptable to
Engineer. The unit price breakdown submitted with the bid will be used for unit price work.
Break lump sum items into units that will allow for measurement of Work in progress.

14.02 Applications for Payments:
A.

Contractor shall submit an application for payment in a form acceptable to the Engineer, no
more frequently than monthly, to Engineer. Applications for payment will be prepared and
signed by Contractor. Contractor shall provide supporting documentation required by the
Contract Documents. Payment will be paid for Work completed as of the date of the
application for payment.

B.

Beginning with the second application for payment, each application shall include an affidavit
of Contractor stating that all previous progress payments received on account of the Work
have been applied on account to discharge Contractor’s legitimate obligations associated
with prior applications for payment.

14.03 Retainage
A.

The Owner shall retain [Percentage of Contract Price to be Held as Retainage] % of each
progress payment until the Work is substantially complete.

14.04 Review of Applications
A.

Within 10 days after receipt of each application for payment, the Engineer will either indicate
in writing a recommendation for payment and present the application for payment to Owner
or return the application for payment to Contractor indicating in writing Engineer’s reasons
for refusing to recommend payment. The Contractor will make the necessary corrections and
resubmit the application for payment.

B.

Engineer will recommend reductions in payment (set-offs) which, in the opinion of the
Engineer, are necessary to protect Owner from loss because the Work is defective and
requires correction or replacement.

C.

The Owner is entitled to impose set-offs against payment based on any claims that have been
made against Owner on account of Contractor’s conduct in the performance of the Work,
incurred costs, losses, or damages on account of Contractor’s conduct in the performance of
the Work, or liquidated damages that have accrued as a result of Contractor’s failure to
complete the Work.

14.05 Contractor’s Warranty of Title
A.

Contractor warrants and guarantees that title to all Work, materials, and equipment
furnished under the Contract will pass to Owner free and clear of (1) all liens and other title
defects, and (2) all patent, licensing, copyright, or royalty obligations, no later than seven
days after the time of payment by Owner.

14.06 Substantial Completion
A.

The Contractor shall notify Owner and Engineer in writing that the Work is substantially
complete and request the Engineer issue a certificate of substantial completion when
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Contractor considers the Work ready for its intended use. Contractor shall at the same time
submit to Owner and Engineer an initial draft of punch list items to be completed or
corrected before final payment.
B.

Engineer will make an inspection of the Work with the Owner and Contractor to determine
the status of completion. If Engineer does not consider the Work substantially complete,
Engineer will notify Contractor and Owner in writing giving the reasons therefor.

C.

If Engineer considers the Work substantially complete or upon resolution of all reasons for
non-issuance of a certificate identified in 14.06.B, Engineer will deliver to Owner a certificate
of substantial completion which shall fix the date of substantial completion and include a
punch list of items to be completed or corrected before final payment.

14.07 Final Inspection
A.

Upon written notice from Contractor that the entire Work is complete, Engineer will
promptly make a final inspection with Owner and Contractor and will notify Contractor in
writing of all particulars in which this inspection reveals that the Work, or agreed portion
thereof, is incomplete or defective. Contractor shall immediately take such measures as are
necessary to complete such Work or remedy such deficiencies.

14.08 Final Payment
A.

Contractor may make application for final payment after Contractor has satisfactorily
completed all Work defined in the Contract, including providing all maintenance and
operating instructions, schedules, guarantees, bonds, certificates or other evidence of
insurance, certificates of inspection, annotated record documents and other documents.

B.

The final application for payment shall be accompanied (except as previously delivered) by:

C.

1.

All documentation called for in the Contract Documents;

2.

Consent of the surety to final payment;

3.

Satisfactory evidence that all title issues have been resolved such that title to all Work,
materials, and equipment has passed to Owner free and clear of any liens or other title
defects, or will so pass upon final payment;

4.

A list of all disputes that Contractor believes are unsettled; and

5.

Complete and legally effective releases or waivers (satisfactory to Owner) of all lien
rights arising out of the Work, and of liens filed in connection with the Work.

The Work is complete (subject to surviving obligations) when it is ready for final payment as
established by the Engineer’s written recommendation of final payment.

14.09 Waiver of Claims
A.

The making of final payment will not constitute a waiver by Owner of claims or rights against
Contractor.

B.

The acceptance of final payment by Contractor will constitute a waiver by Contractor of all
claims and rights against Owner other than those pending matters that have been duly
submitted.
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ARTICLE 15 - SUSPENSION OF WORK AND TERMINATION
15.01 Owner May Suspend Work
A.

At any time and without cause, Owner may suspend the Work or any portion thereof for a
period of not more than 60 consecutive days by written notice to Contractor and Engineer.
Such notice will fix the date on which Work will be resumed. Contractor shall resume the
Work on the date so fixed. Contractor shall be entitled to an adjustment in the Contract Price
or an extension of the Contract Times, or both, directly attributable to any such suspension.

15.02 Owner May Terminate for Cause
A.

Contractor’s failure to perform the Work in accordance with the Contract Documents or
other failure to comply with a material term of the Contract Documents will constitute a
default by Contractor and justify termination for cause.

B.

If Contractor defaults in its obligations, then after giving Contractor and any surety ten days
written notice that Owner is considering a declaration that Contractor is in default and
termination of the Contract, Owner may proceed to:
1.

Declare Contractor to be in default, and give Contractor and any surety notice that the
Contract is terminated; and

2.

Enforce the rights available to Owner under any applicable performance bond.

C.

Owner may not proceed with termination of the Contract under Paragraph 15.02.B if
Contractor within seven days of receipt of notice of intent to terminate begins to correct its
failure to perform and proceeds diligently to cure such failure.

D.

Subject to the terms and operation of any applicable performance bond, if Owner has
terminated the Contract for cause, Owner may exclude Contractor from the Site, take
possession of the Work, incorporate in the Work all materials and equipment stored at the
Site or for which Owner has paid Contractor but which are stored elsewhere, and complete
the Work as Owner may deem expedient.

E.

In the case of a termination for cause, if the cost to complete the Work, including related
claims, costs, losses, and damages, exceeds the unpaid contract balance, Contractor shall pay
the difference to Owner.

15.03 Owner May Terminate for Convenience
A.

Upon seven days written notice to Contractor, Owner may, without cause and without
prejudice to any other right or remedy of Owner, terminate the Contract. In such case,
Contractor shall be paid for, without duplication of any items:
1.

Completed and acceptable Work executed in accordance with the Contract Documents
prior to the effective date of termination, including fair and reasonable sums for
overhead and profit on such Work;

2.

Expenses sustained prior to the effective date of termination in performing services and
furnishing labor, materials, or equipment as required by the Contract Documents in
connection with uncompleted Work, plus fair and reasonable sums for overhead and
profit on such expenses; and

3.

Other reasonable expenses directly attributable to termination, including costs incurred
to prepare a termination for convenience cost proposal.
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B.

Contractor shall not be paid on account of loss of anticipated overhead, profits, or revenue,
or other economic loss arising out of or resulting from such termination.

15.04 Contractor May Stop Work or Terminate
A.

If, through no act or fault of Contractor, (1) the Work is suspended for more than 90
consecutive days by Owner or under an order of court or other public authority, or (2) Owner
fails for 30 days to pay Contractor any sum finally determined to be due, then Contractor
may, upon seven days written notice to Owner, and provided Owner does not remedy such
suspension or failure within that time, either stop the Work until payment is received, or
terminate the Contract and recover payment from the Owner.

ARTICLE 16 - CONTRACTOR’S REPRESENTATIONS
16.01 Contractor Representations
A.

Contractor makes the following representations when entering into this Contract:
1.

Contractor has examined and carefully studied the Contract Documents, and any data
and reference items identified in the Contract Documents.

2.

Contractor has visited the Site, conducted a thorough visual examination of the Site and
adjacent areas, and become familiar with and is satisfied as to the general, local, and
Site conditions that may affect cost, progress, and performance of the Work.

3.

Contractor is familiar with and is satisfied as to all Laws and Regulations that may affect
cost, progress, and performance of the Work.

4.

Contractor has considered the information known to Contractor itself; information
commonly known to contractors doing business in the locality of the Site; information
and observations obtained from visits to the Site; the Contract Documents; and the Siterelated reports and drawings identified in the Contract Documents, with respect to the
effect of such information, observations, and documents on:
a.

The cost, progress, and performance of the Work;

b.

The means, methods, techniques, sequences, and procedures of construction to be
employed by Contractor; and

c.

Contractor’s safety precautions and programs.

5.

Based on the information and observations referred to in the preceding paragraph,
Contractor agrees that no further examinations, investigations, explorations, tests,
studies, or data are necessary for the performance of the Work at the Contract Price,
within the Contract Times, and in accordance with the other terms and conditions of
the Contract.

6.

Contractor is aware of the general nature of work to be performed by Owner and others
at the Site that relates to the Work as indicated in the Contract Documents.

7.

Contractor has given Engineer written notice of all conflicts, errors, ambiguities, or
discrepancies that Contractor has discovered in the Contract Documents, and the
written resolution thereof by Engineer is acceptable to Contractor.

8.

The Contract Documents are generally sufficient to indicate and convey understanding
of all terms and conditions for performance and furnishing of the Work.
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9.

Contractor’s entry into this Contract constitutes an incontrovertible representation by
Contractor that, without exception, all prices in the Contract are premised upon
performing and furnishing the Work required by the Contract Documents.

ARTICLE 17 - MISCELLANEOUS
17.01 Cumulative Remedies
A.

The duties and obligations imposed by this Contract and the rights and remedies available
hereunder to the parties hereto are in addition to, and are not to be construed in any way as
a limitation of, any rights and remedies available to any or all of them which are otherwise
imposed or available by Laws or Regulations, by special warranty or guarantee, or by other
provisions of the Contract. The provisions of this paragraph will be as effective as if repeated
specifically in the Contract Documents in connection with each particular duty, obligation,
right, and remedy to which they apply.

17.02 Limitation of Damages
A.

Neither Owner, Engineer, nor any of their officers, directors, members, partners, employees,
agents, consultants, or subcontractors, shall be liable to Contractor for any claims, costs,
losses, or damages sustained by Contractor on or in connection with any other project or
anticipated project.

17.03 No Waiver
A.

A party’s non-enforcement of any provision shall not constitute a waiver of that provision,
nor shall it affect the enforceability of that provision or of the remainder of this Contract.

17.04 Survival of Obligations
A.

All representations, indemnifications, warranties, and guarantees made in, required by, or
given in accordance with the Contract, as well as all continuing obligations indicated in the
Contract, will survive final payment, completion, and acceptance of the Work or termination
or completion of the Contract or termination of the services of Contractor.

17.05 Contractor’s Certifications
A.

Contractor certifies that it has not engaged in corrupt, fraudulent, collusive, or coercive
practices in competing for or in executing the Contract.

17.06 Controlling Law
A.

This Contract is to be governed by the law of the state in which the Project is located.
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IN WITNESS WHEREOF, Owner and Contractor have signed this Contract.
This Contract will be effective on __________ (which is the Effective Date of the Contract).
OWNER:

CONTRACTOR:

By:

By:

Title:

Title:
(If Contractor is a corporation, a partnership, or a joint
venture, attach evidence of authority to sign.)

Attest:

Attest:

Title:

Title:

Address for giving notices:

Address for giving notices:

License No.:
(where applicable)
(If Owner is a corporation, attach evidence of authority
to sign. If Owner is a public body, attach evidence of
authority to sign and resolution or other documents
authorizing execution of this Contract.)

NOTE TO USER: Use in those states or other
jurisdictions where applicable or required.
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Utility Relocation Costs
Item
Appalachian Power pole replacement
Underground FAA service line
Verizon line relocation
Other utilty reattachment fees (estimate)
Total

Cost
$61,306.84
$3,525.02
$10,000
$25,000
$99,832
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